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STATEMENT OF THE CASE
Nature Of The Case
Kanay A. Mubita appeals from the district court's dismissal of his
successive petition for post-conviction relief.

Statement Of Facts And Course Of Proceedings
A jury found Mubita guilty of eleven counts of transferring body fluid which
may contain the human immunodeficiency virus (HIV). See State v. Mubita, 145
Idaho 925, 929, 188 P.3d 867, 871 (2008); (R., p.100).

The district court

imposed consecutive unified sentences of four years, with four months fixed, for
each count, for an aggregate unified sentence of forty-four years, with forty-four
months fixed. See Mubita, 145 Idaho at 929, 188 P.3d at 871; (R., p.100).
While Mubita's direct appeal was still pending, he filed his initial petition for
post-conviction relief.

(#36913 1 R., pp.4-10.)

The district court appointed

counsel to represent Mubita in the post-conviction proceedings.
pp.31-38.)

(#36913 R.,

The district court then stayed the post-conviction proceedings

pending the outcome of Mubita's direct appeal. (#36913 R., pp.45-48.)
On June 11, 2008, the Idaho Supreme Court affirmed Mubita's convictions,
holding: (1) the district court did not err when it denied Mubita's motion to
suppress documents the Health Department released to the prosecutor's office;
(2) while certain laboratory results were not properly admitted under the business

1

The Idaho Supreme Court issued an order taking judicial notice of the
"Reporter's Transcript and Clerk's Record filed in prior appeal No. 36913-2009."
(5/26/11 Order Taking Judicial Notice.)
1

records exception to the hearsay rule, the error was harmless; (3) it was factually
possible for Mubita to violate the plain language of I.C. § 39-608 with one of the
victims through oral-genital contact; and (4) the jury instructions did not violate
Mubita's due process rights. Mubita, 145 Idaho at 932-943, 188 P.3d at 874-885.
With

his

direct

proceedings resumed.

appeal

resolved,

Mubita's

(#36913 R., pp.52-53.)

initial

post-conviction

Mubita, through appointed

counsel, filed an amended petition for post-conviction relief. (#36913 R., pp.6390.)

The state moved for summary dismissal.

(#36913 R., pp.91-109.)

Following a hearing on the state's motion, the district court summarily dismissed
three of Mubita's claims - that medical documents admitted as evidence at trial
were forged or fraudulent, that he did not consent to his medical records being
accessed, and ineffective assistance of trial counsel. (#36913 R., pp.134-147.)
The district court allowed Mubita 30 days to provide more information on his two
remaining claims - that he was HIV negative, and that he was denied an
interpreter. (Id.) Mubita did not provide additional information on the HIV claim,
which the district court then dismissed.

(#36913 R., pp.181-184.)

After an

evidentiary hearing on Mubita's remaining claim that he was denied an
interpreter, the district court issued an order denying that claim.

(#36913 R.,

pp.219-220.)
Mubita timely appealed the district court's dismissal of his initial postconviction petition, but only on the ground that the district court erred in denying

2

Mubita's appointed post-conviction counsel's motion to withdraw. 2

Mubita v.

State, 2011 Unpublished Opinion No. 435, Docket No. 36913 (Idaho App., April
11, 2011) The Idaho Court of Appeals affirmed the district court's denial of that
motion. Mubita, 2011 Unpublished Opinion No. 435.
While Mubita's appeal of the district court's dismissal of his initial postconviction petition was still pending, he filed a prose successive petition for postconviction relief. (R., pp.49-66.) Mubita repeated the allegations from his initial
petition that his trial counsel was ineffective for failing to call a handwriting expert
as a witness to confirm his signature on certain medical documents, and by failing
to subpoena an unnamed witness to testify. (Id.) Mubita also alleged that he was
denied his right to testify at trial, that his trial counsel was ineffective for failing to
visit him in jail, and that his appointed post-conviction counsel was ineffective for
failing to "follow up" on IDOC documentation that showed he was reading at a 2nd
grade level. (Id.) After providing notice, the district court summarily dismissed
each of Mubita's claims. (R., pp.99-111; 179-183.)
Mubita timely appealed the district court's dismissal of his successive
petition for post-conviction relief. (R., pp.184-190.) Before the clerk's record was
filed, Mubita filed an appellant's brief and supplemental appellant's brief.
("Appellant's Brief' dated 2/14/2011; "Appellant's Supplement Substitute Opening
Brief' dated 7/27/11.) The Idaho Supreme Court returned the latter brief to Mubita
because it was premature and did not comply with Idaho Appellate formatting and

2

Mubita's appointed post-conviction counsel sought to withdraw after Mubita
threatened litigation against him. (R., pp.35-38.)
3

content rules.

(8/2/11 letter from Idaho Supreme Court.)

In September 2011,

after the clerk's record was "filed, Mubita filed an "Appellant's Brief In Support of
Motion For Non-Conforming Brief," which was actually a typed, edited version of
his prior "Appellant's Supplement Substitute Opening Brief." (9/27/11 "Appellant's
Brief In Support Of Motion For Non-Conforming Brief.")

The Idaho Supreme

Court granted Mubita's motion to file a non-conforming brief, and deemed his
"Appellant's Brief In Support of Motion For Non-Conforming Brief," as his
appellant's briet.3 (10/13/11 Supreme Court Order.)

3

Consistent with the Idaho Supreme Court order, the state cites Mubita's
"Appellant's Brief In Support Of Motion For Non-Conforming Brief' as his
"Appellant's brief."
4

ISSUES
Mubita states the issues on appeal as:
1. Did the Petitioner-Appellant, Kanay A. Mubita waive his right to
testify?
2. Did trial counsel move for [sic] the court for a Motion to
Subpeona [sic] the witness under the Idaho Rule 459(g), or a
Motion to Subpeona [sic] the witness for a deposition under the
Idaho Rule 45(i)?
Because according to Mrs. Ruppel's
testimony, "There was someone else involved who filled out the
information on the forms."
3. Did the District Court err in admitting to [sic] Mrs. Ruppel's
testimony? Or, did the District Court err in admitting to [sic] all
business documents introduced by Mrs. Ruppel at trial in
violation of Idaho Rule of Evidence, 104, and Mr. Mubita's rights
under the confrontation clause?
(Appellant's brief, p.1.)
The state wishes to rephrase the issue on appeal as:
Because Mubita has not specifically assigned error to any action of the
district court and has not cited any legal authority or made any argument to
support his appeal, should this Court decline review?

5

ARGUMENT
Mubita Has Not Specifically Assigned Error To Any Action Of The District Court
And Has Not Cited Any Legal Authority Or Made Any Argument To Support His
Appeal

A

Introduction
The state construes Mubita's appellant's brief as making the following

claims: (1) he was denied the right to testify at his trial; (2) the district court
should have excluded certain testimony from state witness Jenny Ruppel as
hearsay; (3) his trial counsel was ineffective for failing to subpoena an unnamed
person that filled out Health Department medical documentation; and (4) his trial
counsel was ineffective for failing to attempt to suppress or object to the
admission of certain Health Department documents. (See generally, Appellant's
brief.)
Mubita, however, has simply raised, or re-raised, these issues without
assigning any specific error to the actions of the district court in dismissing his
successive petition.

This Court should thus decline appellate review on this

basis.
In any event, even if Mubita had alleged district court error, such a claim
would fail. In dismissing Mubita's successive post-conviction petition, the district
court properly concluded: (1) Mubita failed to show sufficient reason why he did
not raise his first claim on direct appeal or in his initial post-conviction petition;
and {2) Mubita failed to show sufficient reason why his third and forth claims,
which the district court already dismissed

6

in the

initial post-conviction

proceedings, were inadequately raised previously.

(R., pp.107-108.)

Further,

Mubita has failed to preserve his second claim for appellate review.

Mubita Has Failed To Assign Any Specific Error To The Actions Of The
District Court In Dismissing His Successive Petition For Post-Conviction
Relief

B.

It is well settled that a party waives an issue on appeal if either authority or
argument is lacking. State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966, 970
(1996). It is also well settled that the appellate court will not review actions of the
district court for which no error has been assigned and will not otherwise search
the record for errors. State v. Hoisington, 104 Idaho 153, 159, 657 P.2d 17, 23
(1983).
On appeal, Mubita appears to challenge the district court's summary
dismissal of his successive post-conviction petition, but he has completely failed
to identify any specific error by the district court and has otherwise failed to
present any cogent argument and/or legal authority to support his appellate
cl;:iims. He has therefore waived appellate review of those claims.

C.

Even If Mubita Had Assigned Any Specific Error To The Actions Of The
District Court, The District Court Did Not Err In Dismissing His Successive
Petition For Post-Conviction Relief
1.

Mubita's First Claim Should Have Been Raised On Direct Appeal,
Or In His Initial Post-Conviction Petition

Idaho Code§ 19-4901 (b) provides, in relevant part:
Any issue which could have been raised on direct appeal,
but was not, is forfeited and may not be considered in postconviction proceedings, unless it appears to the court, on the basis
of a substantial factual showing by affidavit, deposition or
7

otherwise, that the asserted basis for relief raises a substantial
doubt about the reliability of the finding of guilt and could not, in the
exercise of due diligence, have been presented earlier.
With regard to successive post-conviction petitions, I.C. § 19-4908
provides: "All grounds for relief available to an applicant under this act must be
raised in his original, supplemental or amended application." I.C. § 19-4908. A
successive petition is allowed only if "the court finds a ground for relief asserted
[in the successive petition] which for sufficient reason was not asserted or was
inadequately raised in the original, supplemental, or amended application." I.C. §
19-4908; see also Stuart v. State, 118 Idaho 932, 933-34, 801 P.2d 1283, 128485 (1990); Nguyen v. State, 126 Idaho 494, 496, 887 P.2d 39, 41 (Ct. App.
1994).
Mubita alleged in his successive petition that he was denied his right to
testify at trial.

(R., pp.49-66.)

The district court correctly recognized that the

successive post-conviction petition was "the first time he has raised this issue,"
and that Mubita provided "no explanation why this claim could not have been
made earlier." (R., p.108.) Indeed, Mubita did not raise his claim that he was
denied his right to testify at trial on direct appeal. See Mubita, 145 Idaho at 932943, 188 P.3d at 874-885.

Mubita also failed to allege, either below or on

appeal, any reason, let alone a sufficient one, why this claim could not have been
raised on direct appeal. (R, pp.63-86, 108; see generally Appellant's brief.)
Mubita also failed to raise this claim in his initial post-conviction petition.
(#36913 R., pp.63-86.)

While Mubita did state, in an affidavit supporting his

successive post-conviction petition, "[m]y trial counsel denied me of my right to
8

testify. [Post-conviction counsel's] failure to raise this issue was negligent" (R.,
p.59), the district court properly concluded that Mubita's ineffective assistance of
post-conviction counsel claims were conclusory and lacked supporting facts (R.,
p.109).
Because Mubita could have raised his claim that he was denied his right
to testify either on direct appeal, or in his initial petition for post-conviction relief,
and he has failed to provide a sufficient reason, either below or on appeal, why
he couldn't have raised this claim earlier, he cannot show district court error,
even if he had specifically alleged it.

2.

Mubita Failed To Preserve His Second Claim For Appellate Review

"It is a fundamental tenet of appellate law that a proper and timely
objection must be made in the trial court before an issue is preserved for appeal."
State v. Carlson, 134 Idaho 389, 398, 3 P.3d 67, 76 (Ct. App. 2000). See also
Hoover v. Hunter, 150 Idaho 658, _ , 249 P .3d 851, 856-57 (2011) ("Because
no objection was raised to the decision of the district court, that issue has not
been preserved for appeal."); State v. Hanson, 150 Idaho 729, _ , 249 P.3d
1184, 1186 (Ct. App. 2011) ("This Court will not address an issue not preserved
for appeal by an objection in the trial court."). Whether an issue was preserved
presents a "threshold" inquiry. State v. Stevens, 115 Idaho 457, 459, 767 P.2d
832, 834 (Ct. App. 1989).
Mubita failed to raise his claim that district court should have excluded
certain testimony from state witness Jenny Ruppel as hearsay either on direct
9

appeal, or in either of his post-conviction petitions.

He is therefore precluded

from raising this issue for the first time on appeal.

3.

Mubita's Third And Fourth Claims Were Finally Adjudicated In The
Previous Post-Conviction Proceeding

"A successive petition for post-conviction relief may be summarily
dismissed if the grounds for relief were finally adjudicated or waived in the
previous post-conviction proceeding." Griffin v. State, 142 Idaho 438, 441, 128
P.3d 975, 978 (Ct. App. 2006) (citation omitted).
petitioner can

Only in cases where the

show "sufficient reason why [grounds] were inadequately

presented in the original case," may he have the opportunity to re-litigate them.
Id.
During the jury trial, state witness Jenny Ruppel, a North Central District
Health Department employee who performs "case management for people living
with HIV," testified that while she had met and was familiar with Mubita from his
contacts with the Health Department, another person had assisted Mubita in
completing one of the three medical recertification documents that were required
for the department to receive federal funding from the Ryan White Care Act.
(#36913 R., pp.73-74, 78-79.)
In his initial post-conviction petition, Mubita alleged that his signature was
forged on the Health Department document in question and that "Ms. Ruppel's
statements that others filled out the information on the form should have led trial
counsel to move for the exclusion of these exhibits on the basis that someone
other than Petitioner filed out and signed these forms." (#36913 R., p.63
10

(citations omitted).) The district court dismissed this claim, and Mubita did not
challenge this dismissal on appeal.

(#36913 R., pp.134-147); Mubita, 2011

Unpublished Opinion No. 435.
Mubita raised very similar claims in his successive post-conviction petition
- that his trial counsel was ineffective for failing to subpoena the unnamed person
that filled out the Health Department document in question, and by failing to call a
handwriting expert as a witness to verify the writing on the document. 4
pp.49-66.)

(R.,

Mubita, however, failed to allege, either below or on appeal, that

these claims were inadequately presented in his first post-conviction petition.
(R., pp.49-66; see generally Appellant's brief.)

The district court properly

recognized that these claims had been previously adjudicated, and correctly
dismissed the claims on this basis. (R., pp.107.) Therefore, even if Mubita had
assigned specific error to the district court in dismissing these claims, he cannot
show that the district court erred.

4

In the alternative, to the extent that Mubita's claims that his trial counsel was
ineffective for failing to subpoena the unnamed person that Ms. Ruppel
referenced in her testimony and by failing to call a handwriting expert were new
and distinct from claims previously made, Mubita failed to provided a sufficient
reason why he did not bring this claim in his initial post-conviction petition.
11

CONCLUSION
The state respectfully requests this Court to affirm the district court's
dismissal of Mubita's successive petition for post-conviction relief.
DATED this 4th day of January 2012.

MAKW.OLSON
Deputy Attorney General
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